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Abstract: The involvement of subcontractors in construction contracts is a practical necessity 
for carrying out work that requires specialized expertise. However, the position of 
subcontractors in contractual relationships still faces problems due to unequal bargaining 
positions and potential imbalances in contractual clauses. This study aims to analyze legal 
protection for subcontractors under the principle of pacta sunt servanda and to examine the 
role of the principle of contractual justice in maintaining the balance of the parties' rights and 
obligations. The results of the study indicate that the principle of pacta sunt servanda provides 
certainty regarding the validity of the contract, but has not fully guaranteed protection for 
subcontractors in an unbalanced contractual relationship. Positive legal regulations still leave 
room for ambiguity regarding the position and fulfillment of subcontractor rights. 
Strengthening the principles of contractual fairness, good faith, and proportionality is 
necessary to create fairer, more balanced contractual relationships and provide legal certainty 
for subcontractors in construction work contracts. 
Keyword: Legal protection, subcontractor, pacta sunt servanda 
 
Abstrak: Keterlibatan subpenyedia dalam kontrak kerja konstruksi merupakan kebutuhan 
praktis untuk melaksanakan pekerjaan yang memerlukan keahlian dan spesialisasi tertentu. 
Meskipun demikian, kedudukan subpenyedia dalam hubungan kontraktual masih 
menghadapi persoalan akibat ketimpangan posisi tawar dan potensi ketidakseimbangan 
klausul kontrak. Penelitian ini bertujuan menganalisis pelindungan hukum terhadap 
subpenyedia berdasarkan asas pacta sunt servanda serta mengkaji peran prinsip keadilan 
kontraktual dalam menjaga keseimbangan hak dan kewajiban para pihak. Hasil penelitian 
menunjukkan bahwa asas pacta sunt servanda memberikan kepastian terhadap keberlakuan 
kontrak, namun belum sepenuhnya mampu menjamin pelindungan bagi subpenyedia dalam 
hubungan kontraktual yang tidak seimbang. Pengaturan hukum positif masih menyisakan 
ruang ketidakjelasan mengenai kedudukan dan pemenuhan hak subpenyedia. Penguatan 
prinsip keadilan kontraktual, itikad baik, dan proporsionalitas diperlukan untuk mewujudkan 
hubungan kontraktual yang lebih adil, seimbang, dan memberikan kepastian hukum bagi 
subpenyedia dalam kontrak kerja konstruksi. 
Kata kunci: Perlindungan hukum, subkontrator, pacta sunt servanda 
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Introduction 

Infrastructure development is a strategic instrument for driving economic growth, 

regional equity, and improving public welfare. Its implementation is realized through the 

provision of construction services that produce various infrastructure, such as buildings, 

roads, bridges, water resources, and other public infrastructure. As national development 

needs increase, construction work is becoming increasingly complex, involving various 

parties bound by legal relationships under construction contracts. This situation demands 

regulations that can guarantee legal certainty and legal protection for all parties, including 

in multi-tiered contractual relationships.1 

In construction service practices, sub-providers carry out portions of the work that 

require specialized competence and expertise. This involvement is a consequence of the 

project's technical needs. Also, it supports the effective and efficient completion of work 

in accordance with each construction service provider's respective area of expertise. Sub-

providers play a crucial role in supporting the quality and success of construction 

projects.2 

The legal relationship between service providers and sub-providers is regulated 

by Law Number 2 of 2017 concerning Construction Services, hereinafter referred to as the 

UUJK, while the contractual aspects are subject to the provisions of the Civil Code, 

hereinafter referred to as the BW. The rights and obligations of the parties have a 

normative basis derived from special provisions governing construction services and 

general provisions of contract law.3 

Even though it has a regulatory basis, the contractual relationship between service 

providers and sub-providers still faces legal protection issues. As a party to the contract, 

the sub-provider acquires rights and assumes obligations under the agreement. In 

practice, the implementation of these rights and obligations can still cause problems that 

require an assessment of the available forms of legal protection under applicable legal 

provisions.4 

Legal protection for sub-providers cannot be separated from the contract's 

position as a legal relationship between the parties. The validity of the contract is based 

on Article 1320 BW, while Article 1338 paragraph (1) BW confirms the principle of pacta 

sunt servanda, namely that every agreement made legally applies as law for the parties 

 
1 Pidie Agung Prabowo et al., “Pidie Agung Prabowo Et Al., “Perlindungan Hukum Terhadap Pelapor Yang 
Mengetahui Peristiwa Tindak Pidana Penyalahgunaan Narkotika Menurut Undang - Undang Perlindungan 
Saksi Dan Korban,” Judge : Jurnal Hukum 6, no. 03 (August 2025): 487–92, 
https://doi.org/10.54209/judge.v6i03.1607. 
2 Hasan Basri, Rilawadi Sahputra, and Ariman Sitompul, “Perlindungan Hukum Terhadap Pengguna Jasa 
Dan Penyedia Jasa Pekerjaan Jasa Konstruksi Dalam Tahap Pelaksanaan Konstruksi,” Articles, Judge : Jurnal 
Hukum 6, no. 11 (June 2026): 2454–62, https://doi.org/10.54209/judge.v6i11.2592. 
3 Mas Agus Priyambodo, “Mekanisme Penyelesaian Sengketa Konstruksi Menurut Undang-Undang Nomor 
2 Tahun 2017 Tentang Jasa Konstruksi,” Iblam Law Review 1, no. 3 (September 2021): 173–77, 
https://doi.org/10.52249/ilr.v1i3.32. 
4 Subekti and Veronika Nugraheni Sri Lestari, Perlindungan Hukum Bagi Konsumen Rumah Tapak Dalam 
Kontrak Jual Beli Berdasarkan Perjanjian Pengikatan Jual Beli (Surabaya: CV Jakad Media Publishing, 2020). 
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who make it. The basis for implementing the parties' rights and obligations is that the 

agreement's contents do not conflict with statutory regulations, public order, or morality.5 

Based on this description, this research aims to examine the form of legal 

protection for sub-providers in construction work contracts, as well as the position of the 

pacta sunt servanda principle in the legal relationship between service providers and sub-

providers, in light of applicable legal provisions. This study is expected to provide a 

systematic understanding of the normative basis for sub-provider legal protection, before 

the analysis outlined in the discussion section. 

 

Legal Protection for Sub-Providers in Construction Contracts 

In the provision of construction services, sub-providers are parties that perform 

part of the construction work under a contractual relationship with the service provider. 

This status does not arise from a legal relationship with the service user, but rather from 

the construction work contract, which is the source of the parties' rights and obligations. 

The existence of sub-providers is recognized normatively in Article 1, number 7 of the 

UUJK, which defines sub-providers as providers of construction services to service 

providers. 

This contractual relationship forms the basis for legal protection for sub-providers. 

Subekti argues that an agreement creates rights and obligations for the parties who make 

it. The sub-provider's rights to perform the work, receive payment, and other contractual 

rights arise upon the agreement's legal conclusion.6 

The validity of a contract is based on Article 1320 of the Civil Code, while Article 

1338, paragraph (1) of the Civil Code affirms the principle of pacta sunt servanda, which 

states that every legally concluded agreement is valid as law for the parties. This provision 

has binding force for all agreed rights and obligations and must therefore be implemented 

in accordance with the terms of the contract. 

In addition to being governed by the Civil Code, the legal relationship between 

service providers and sub-providers is also regulated in Article 49 of the UUJK, which 

states that the provisions of the construction work contract referred to in Article 47 also 

apply to this relationship. This provision establishes the legal basis for the validity of 

subcontracts in the provision of construction services.7 

This regulation is reinforced by Government Regulation Number 22 of 2020, 

specifically Article 60, which stipulates that sub-providers may be involved in carrying out 

certain work in accordance with their expertise and the needs of the construction service 

provider. This provision affirms recognition of the role of sub-providers in implementing 

work and in the construction service supply chain. 

 
5 Robi Assadul Bahri, Kamus Adagium Hukum (Tasikmalaya: CV. Mahalisan Legal Development, 2024). 
6 Suciati Afifah Moka, Aliesa Amanita, and Lily Andayani, “Kekuatan Mengikat Perjanjian Lisan Dalam Kasus 
Agus Salim Menurut Hukum Perdata,” Articles, Rechtswetenschap : Jurnal Mahasiswa Hukum 2, no. 2 (June 
2025), https://doi.org/10.36859/rechtswetenschap.v2i2.3434. 
7 Anggitariani Rayi Larasati Siswanta, “Penerapan Asas Pacta Sunt Servanda Dalam Perjanjian Standar Yang 
Mengandung Klausula Eksonerasi Tanpa Menerapkan Asas Itikad Baik,” Jurnal de Jure Universitas Jenderal 
Soedirman 1, no. 15 (April 2023): 49–50. 
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Based on the Civil Code, UUJK, and Government Regulation Number 22 of 2020, 

legal protection for sub-providers rests on three main foundations: recognition of the sub-

provider's legal standing in the construction services system, the contractual relationship 

with the service provider, and the binding force of the contract based on the principle of 

pacta sunt servanda. These three foundations provide the legal basis for implementing the 

parties' rights and obligations in a construction work contract. 

Preventive legal protection is a form of protection provided before a violation of 

rights or a dispute between parties occurs. This protection is realized through clear 

regulations regarding the scope of work, rights and obligations, responsibilities, payment 

mechanisms, and dispute resolution. These regulations provide the basis for 

implementing the contractual relationship between the parties, providing clear guidelines 

from the moment the contract is signed. 

According to Philipus M. Hadjon, preventive legal protection is provided before a 

decision has legal consequences, offering interested parties an opportunity to express 

their opinions or objections.8 In contract law, this concept is realized through a contract 

that clearly stipulates the parties' rights and obligations before work begins. 

A construction work contract is a legal instrument that provides certainty 

regarding the implementation of the legal relationship between the service provider and 

the subcontractor. Article 47 of the UUJK requires that the contract include key elements, 

such as the scope of work, the parties' rights and obligations, payment mechanisms, 

division of responsibilities, and dispute resolution. With these regulations, the contract 

not only serves as a basis for implementing the work but also helps prevent disputes from 

arising within the contractual relationship. 

The formation of a valid contract, as stipulated in Article 1320 of the Civil Code, 

creates a legally binding relationship between the parties. Furthermore, Article 1338 

paragraph (1) of the Civil Code affirms that every legally concluded agreement is valid as 

law for the parties (pacta sunt servanda). Sudikno Mertokusumo explains that contractual 

relationships are built on the principles of consensualism, the binding force of 

agreements, and freedom of contract. From the moment a contract is agreed upon, the 

parties' rights and obligations acquire binding force and must be performed. 

One form of preventive protection is realized through the regulation of payment 

clauses. These clauses regulate the amount of payment, procedures, timing, and payment 

requirements, thus providing certainty regarding the fulfillment of the sub-provider's 

rights for the performance carried out. The payment procedure clause complies with 

Article 47 letter f of the UUJK, and its binding force derives from Article 1338 paragraph 

(1) of the Civil Code. 

Contracts must also include a dispute resolution clause as a preventative measure 

against potential disputes. This provision is required by Article 47, letter h, of the UUJK to 

ensure that the parties have an agreed-upon resolution mechanism before a dispute 

arises. Rahayu Hartini stated that a legally concluded agreement applies as law to the 

 
8 Philipus M. Hadjon, Perlindungan Hukum Bagi Rakyat Indonesia. (Surabaya: Bina Ilmu, 1987). 



68 | Wahju Iswandy – Subekti – Vallencia N. Paramita 

 

Al-Qānūn, Vol. 29, No. 1, Juni 2026 

parties, so that every agreed-upon clause and dispute resolution mechanism is binding 

and must be implemented.9 

This concept of preventive protection aligns with the views of Jimly Asshiddiqie, 

who places the protection of rights as one of the goals of a state based on the rule of law,10 

and Moh. Mahfud MD emphasized that the law must provide certainty and protection by 

establishing sound regulations.11 Similarly, Romli Atmasasmita explained that the law not 

only functions to resolve disputes but also to create order, certainty, and protection 

through clear, consistent, and enforceable norms. In a contractual relationship, this 

objective is realized through clear regulations regarding the scope of work, rights and 

obligations, responsibilities, payment mechanisms, and dispute resolution from the time 

the contract is formed.12 

Preventive legal protection for subcontractors is achieved through construction 

work contracts drafted in accordance with statutory provisions and containing clear 

provisions governing the parties' legal relationship. These regulations provide certainty 

in contract implementation and support the principle of pacta sunt servanda, as stipulated 

in Article 1338 paragraph (1) of the Civil Code, as the basis for implementing the rights 

and obligations of the parties before a dispute arises. 

Repressive legal protection is a form of protection provided after a violation of the 

agreed-upon rights and obligations occurs. In the relationship between a service provider 

and a subcontractor, this protection is provided if one party fails to fulfill its obligations, 

resulting in losses or disputes. This form of protection is realized through provisions 

regarding default, fulfillment of obligations, compensation, and dispute resolution, as 

stipulated in the Civil Code, the UUJK, and the contract agreed to by the parties. 

Contract violations generally begin with a party's failure to fulfill its obligations. In 

the relationship between a service provider and a subcontractor, such circumstances can 

include late or nonpayment, failure to complete work according to agreed specifications, 

or violations of other contractual obligations. In contract law, such circumstances are 

classified as breaches of contract, which constitute grounds for repressive legal action 

against the injured party. 

Breach of contract is regulated by Article 1238 of the Civil Code, which stipulates 

that a debtor is deemed to be in default after being given a warning (summons) or based 

on the provisions stipulated in the agreement. In a construction subcontractor 

relationship, the service provider is considered the debtor if it fails to fulfill its payment 

obligations. In contrast, the subcontractor is considered the debtor if they fail to perform 

the work in accordance with the contract terms. 

 
9 Pitter Jims, Arif Rahman, and Putri Asya Ramadhita, Analysis of the Role of the Principle of Good Faith in 
Commercial Contracts: A Comparative Study of Australia and Indonesia, 1, no. 1 (2026). 
10 Jimly Asshiddiqie and M. Alli Safa’at., Teori Hans Kelsen Tentang Hukum (Jakarta: Sekretariat Jenderal dan 
Kepaniteraan Mahkamah Konstitusi Republik Indonesia, 2006). 
11 Mahfud MD, Politik Hukum Di Indonesia, 02 ed. (Jakarta; Raja Grafindo Persada, 2009). 
12 Romli Atmasasmita, Memahami Teori Hukum Integratif, 2012. 
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According to Subekti, breach of contract must first be proven because a violation 

of the agreement carries legal consequences for the party failing to fulfill its obligations.13 

Similarly, Agus Yudha Hernoko explained that in a reciprocal agreement, the creditor has 

the right to demand fulfillment of the obligations and the debtor's obligation to fulfill the 

obligations as agreed. Default provides the basis for the injured party to demand 

restitution of rights through mechanisms provided by law.14 

This restitution of rights is effected by Article 1243 of the Civil Code, which grants 

creditors the right to demand reimbursement of costs, losses, and interest if the debtor 

continues to fail to fulfill their obligations after being declared in default. Furthermore, 

Article 1267 of the Civil Code provides legal remedies in the form of demands for 

fulfillment of the agreement, cancellation of the agreement, or reimbursement of costs, 

losses, and interest. These provisions demonstrate that repressive legal protection aims 

not only to recover losses but also to ensure the implementation of agreed performance. 

Moch. Isnaeni explained that a party in breach of contract may be liable to pay 

compensation, costs, and interest in accordance with the provisions of the Civil Code.15 

Thus, a contract not only provides the basis for rights and obligations but also forms the 

basis for legal accountability if one party fails to fulfill its obligations. 

If a breach of contract results in a dispute, it is resolved in accordance with the 

mechanisms set out in Article 88 of the UUJK. Dispute resolution is first attempted through 

deliberation. If an agreement cannot be reached, the parties can pursue mechanisms 

agreed upon in the contract, such as mediation, conciliation, arbitration, or a dispute 

council. These provisions provide certainty regarding dispute resolution procedures and 

provide a means for the parties to defend their rights. 

The binding force of this dispute resolution mechanism stems from Article 1338 

paragraph (1) of the Civil Code, which stipulates that every legally made agreement 

applies as law to the parties. The agreed dispute resolution mechanism must be 

implemented in good faith and in accordance with the contract. 

This view aligns with Y. Sogar Simamora, who stated that contract disputes can be 

resolved in or out of court, according to the parties' agreement.16 Abdul Rasyid Saliman 

added that the legal consequences of breach of contract can include the obligation to pay 

compensation, contract cancellation, risk transfer, or payment of legal costs. This opinion 

demonstrates that the legal system provides various repressive instruments to restore the 

rights of parties harmed by a breach of contract.17 

 
13 Priscilla Trinita Patricius and Gunawan Djajaputra, “Tanggung Jawab Distributor Sebagai Konsekuensi 
Dari Pelanggaran Perjanjian Kerjasama Berupa Hutang Produk Kepada Produsen,” Jurnal Manajemen 
Pendidikan Dan Ilmu Sosial 6, no. 1 (January 2025): 470–79, https://doi.org/10.38035/jmpis.v6i1.3638. 
14 Tiara Livia, Ufit Fitria Oktaviyanti, and Ulfa Sari, “Analisis Wanprestasi Dalam Perjanjian Utang Piutang: 
Tinjauan Pasal 1243 Kuh Perdata,” Articles, Causa: Jurnal Hukum Dan Kewarganegaraan 16, no. 6 (05 2026): 
91–100, https://doi.org/10.6679/mpphtm65. 
15 Ifana Marsha Bella and Umi Khaerah Pati, Tinjauan Asas Kerahasiaan Dalam Perlindungan Data Pribadi 
Nasabah Bank Digital Pada Hukum Positif Indonesia, 14 (2026). 
16 Krishna Darari Hamonangan Putra, “Penyelesaian Sengketa Kontrak dalam Pengadaan Barang/Jasa 
Pemerintah,” Jurist-Diction 2, no. 4 (July 2019): 1303, https://doi.org/10.20473/jd.v2i4.14493. 
17 Yuni Harlina and Hellen Lastfitriani, Kajian Hukum Islam Tentang Wanprestasi (Ingkar Janji) Pada 
Konsumen Yang Tidak Menerima Sertifikat Kepemilikan Pembelian Rumah, no. 1 (2017). 
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Based on the discussion, repressive legal protection is implemented through legal 

mechanisms available after a breach of contract occurs, including demands for 

performance, compensation, cancellation of the agreement, and dispute resolution in 

accordance with the provisions of the Civil Code, the Construction Services Law, and the 

construction work contract. These mechanisms provide a legal basis for restoring 

subcontractors' rights in the event of a breach of contract. 

 

Legal Protection for Construction Service Subcontractors through the Principle of 

Pacta Sunt Servanda 

Legal protection for subcontractors stems from the contractual relationship 

established through the construction work contract. Under the contract, they obtain the 

right to payment, to have the work executed within the agreed scope, and to pursue 

dispute resolution mechanisms. A contract serves not only as a document of agreement, 

but also as a basis for regulating the rights, obligations, and responsibilities of the parties.  

The binding force of this contractual relationship is based on the principle of pacta 

sunt servanda as stipulated in Article 1338 paragraph (1) of the Civil Code, which affirms 

that every legally made agreement applies as law to the parties. Every agreed-upon clause 

must be properly implemented and serve as the basis for legal protection for the parties.18 

Based on this foundation, this study examines the legal protection of 

subcontractors through contract clauses that govern the scope of work, payment 

mechanisms, the parties' rights and obligations, responsibility and risk sharing, and 

dispute resolution. The discussion focuses on the construction work contract clauses 

between PT. X as the service provider and PT. Y, as the subcontractor, is to identify the 

implementation of the pacta sunt servanda principle in the implementation of the 

contractual relationship. 

 

Table 1 

Contract Clauses Relating to Legal Protection of Subcontractors 

No Contract Clause Main Provisions Legal Basis 

1 Article 2 

paragraph (1) 

letter f 

The scope of work 

includes the use of the 

Modified Chicken Claw 

design, based on 

permission from the 

patent holder. 

Article 1338 paragraph (1) of the Civil 

Code; Article 40 of Law Number 28 of 

2014 concerning Copyright; Article 1 

numbers 1, 6, and 14 of Law Number 65 

of 2024 concerning Patents; Article 1 

number 2, Article 46 paragraph (1), and 

Article 47 of Law Number 2 of 2017 

concerning Construction Services; 

Presidential Regulation Number 46 of 

2025. 

2 Article 6 Payment procedures and 

terms 

Payment without a down payment with 

a back-to-back payment mechanism. 

 
18 Anastasia Regita Rintan Sahara and Imelda Martinelli, “Penerapan Asas Keseimbangan Dalam Suatu 
Perjanjian,” Articles, UNES Law Review 8, no. 1 (30 2025): 252–57, https://doi.org/10.31933/6xfccc06. 
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3 Article 5 letter h Rights and obligations of 

the parties 

Provisions regarding changes to work 

(Contract Change Order/CCO). 

4 Article 11 

paragraph (1) 

Responsibilities and risks Imposition of fines for delays in work 

implementation. 

5 Article 21 

paragraph (2) 

Dispute resolution Dispute resolution shall be through the 

Indonesian National Arbitration Board 

(BANI). 

 

The table above shows that legal protection for subcontractors is determined not 

only by the existence of a contract as the source of the legal relationship, but also by the 

substance of the clauses governing the parties' rights and obligations. Each clause has a 

different function in providing legal certainty, ranging from determining the scope of work 

and payment mechanisms to regulating changes to work, assigning responsibilities and 

risks, and resolving disputes. Each clause requires discussion to assess the extent to which 

the principle of pacta sunt servanda provides legal protection in the implementation of 

construction work contracts. 

 

Protection Through Scope of Work Clauses 

In the analyzed contract, the subcontractor is positioned as a construction 

consultancy service provider, performing engineering planning and preparing a Detailed 

Engineering Design (DED). This position is based on the construction work contract and 

the provisions of the Construction Law (UUJK), so the subcontractor's responsibilities are 

limited to the scope of consultancy work, in accordance with the agreed competencies and 

assignments. 

Article 1, number 2 of the UUJK, defines construction consultancy as services that 

include assessment, planning, design, supervision, and management of construction 

implementation. Furthermore, Article 48(a) of the UUJK requires that planning service 

contracts include provisions on intellectual property rights. Therefore, the preparation of 

the DED is part of the professional services that constitute the subcontractor's work. 

The contract clause examined, Article 2 paragraph (1) (f), regulates the use of 

designs, DED documents, and technology related to intellectual property rights. This 

regulation indicates that the implementation of the work includes not only the 

preparation of technical documents but also the use of intellectual property protected by 

statutory regulations.19 

Protection of DED documents is based on Law Number 28 of 2014 concerning 

Copyright, while the use of patented technology is subject to Law Number 65 of 2024 

concerning Patents. Exclusive rights to the invention remain with the patent holder, so the 

subcontractor's use of the technology may be carried out only with permission or under a 

licensing agreement from the rights holder. 

Based on the scope of the agreed work, the preparation of the DED is a contractual 

obligation of the subcontractor. Conversely, obligations related to issuing certificates or 

 
19 Maya Jannah, “Perlindungan Hukum Hak Kekayaan Intelektual (Haki) Dalam Hak Cipta Di Indonesia,” 
Jurnal Ilmiah Advokasi 6, no. 2 (October 2018): 55–72, https://doi.org/10.36987/jiad.v6i2.250. 
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granting patent use rights do not automatically fall to the subcontractor if such authority 

rests with the patent holder or the party acquiring the rights under a licensing agreement. 

Abdulkadir Muhammad stated that the terms of the agreement determine the 

parties' rights and obligations.20 Similarly, Article 1338 paragraph (1) of the Civil Code 

affirms that every legally concluded agreement binds the parties as law. The 

implementation of rights and obligations is adjusted to the scope of work, authority, and 

legal capacity of each party as stipulated in the contract. 

 

Protection Through Payment Clauses 

Payment clauses are a crucial element in construction work contracts because they 

determine the fulfillment of the subcontractor's economic rights for the work performed. 

In the contract analyzed, payment was made without a down payment. It used a back-to-

back mechanism, meaning payment to the subcontractor was made after the service 

provider received payment from the service user. This mechanism impacts the 

subcontractor's ability to meet financing needs from the start of the work. 

As the contractor executing part of the construction work, the subcontractor must 

provide operational costs, labor mobilization, and other technical needs from the start of 

the work. The absence of an initial payment results in the subcontractor shouldering all 

costs, potentially increasing the financial burden, particularly for projects requiring 

significant resource mobilization. 

Payment regulations are stipulated in Article 47, paragraph (1), letter f, of the 

UUJK, which requires that construction work contracts include payment procedures and 

guarantees. Article 57 paragraph (2) letter c of the UUJK recognizes a down payment 

guarantee as a form of security in the provision of construction services. These provisions 

are reinforced in Presidential Regulation Number 46 of 2025 and Minister of Public Works 

and Public Housing Regulation Number 1 of 2020, which regulate the provision, amount, 

and guarantee of down payments as a mechanism that can be agreed upon according to 

project needs. 

In the contract studied, Article 6 states that the absence of a down payment and 

the implementation of a back-to-back system make receipt of payment contingent on the 

service user's first payment obligations to the service provider. Clarity regarding the 

timing, terms, and payment mechanisms is crucial to providing certainty for the service 

provider. 

From a contract law perspective, payment is a form of performance as regulated in 

Article 1234 BW. After the sub-provider has performed, the service provider is obliged to 

make payments in accordance with the contract. This obligation obtains binding force 

under Article 1338 paragraph (1) BW, which provides that every agreement made in good 

faith applies as law for the parties.21 

 
20 Wurianalya Maria Novenanty, “Perjanjian Baku dalam Dunia Bisnis dikaitkan dengan Hak Asasi Manusia,” 
MELINTAS 33, no. 1 (July 2018): 70–90, https://doi.org/10.26593/mel.v33i1.2955.70-90. 
21 Suciati Afifah Moka, Aliesa Amanita, and Lily Andayani, “Kekuatan Mengikat Perjanjian Lisan Dalam Kasus 
Agus Salim Menurut Hukum Perdata.” 
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If payment is not made within the agreed time, the service provider may be deemed 

negligent under Article 1238 BW and liable for compensation as regulated in Article 1243 

BW. These provisions provide a legal basis for sub-providers to retain rights to payments 

that are not fulfilled in accordance with the agreement. 

Subekti states that legally valid agreements give rise to legal relationships that 

create rights and obligations for the parties (Subekti, 2010). Legal protection for sub-

providers in the payment aspect is achieved through clear payment mechanisms, the 

binding power of contracts under Article 1338 paragraph (1) BW, and the availability of 

legal remedies in the event of default. 

 

Protection Through Clauses on the Rights and Obligations of the Parties 

The contract clause studied was Article 5, letter h, which regulates changes to work 

(Contract Change Order/CCO). A CCO is a contract change mechanism that can affect the 

scope of work, implementation timeline, costs, and the parties' rights and obligations. Any 

changes must be made based on agreement and clearly outlined in the contract to ensure 

legal certainty for the work. 

In the relationship between a service provider and a subcontractor, the agreed 

scope of work serves as the basis for performance and determines rights to payment and 

other contractual rights. In the event of a CCO, adjustments to the work object must be 

followed by adjustments to the rights, obligations, costs, and implementation time as 

agreed. 

Contract changes can include changes to the design, technical specifications, 

implementation methods, work volume, or completion schedule. The legal basis for this is 

set out in Presidential Regulation Number 46 of 2025, which concerns the Second 

Amendment to Presidential Regulation Number 16 of 2018 on Government Procurement 

of Goods/Services, and permits contract changes when there are differences between field 

conditions and drawings, technical specifications, or the work reference framework. 

Therefore, a Contractual Contract (CCO) is a legitimate mechanism as long as it is executed 

with the parties' agreement. 

Clarity regarding contract amendments is important because unilateral changes or 

those made without adequate arrangements can create uncertainty about the scope of 

work, contract value, implementation timeline, and the right to payment. This situation 

can trigger disputes in the implementation of the contractual relationship. 

The scope of work and the rights and obligations of the parties are set out in Article 

47, paragraph (1), letters b and d of the UUJK. Any changes that affect the substance of the 

contract must be outlined in an addendum as an integral part of the main agreement. 

The addendum is binding under Article 1338, paragraph (1), of the Civil Code, 

while Article 1339 emphasizes that agreements also apply to matters that, according to 

propriety, custom, and law, are part of the contractual relationship. Therefore, contract 
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amendments are not only based on the parties' agreement but must also maintain a 

balance of rights and obligations in accordance with the principle of propriety.22 

Subekti thinks that an agreement creates a legal relationship that gives rise to 

rights and obligations for the parties. Each CCO must remain within the framework of the 

legal relationship established by the contract, so that changes to work do not eliminate 

the sub-provider's rights to payment, cost adjustments, or an extension of implementation 

time if the changes increase the burden of performance.23 

Based on BW, UUJK, and provisions regarding contract changes in government 

procurement regulations for goods and services, legal protection for sub-providers is 

realized through clear regulations regarding the scope of work, rights, and obligations of 

the parties, as well as contract changes outlined in an addendum in accordance with the 

principle of pacta sunt servanda. This mechanism provides legal certainty without 

reducing the contractual rights of sub-providers that have been agreed upon. 

 

Protection Through Liability and Risk Clauses 

The clauses studied, Article 11 paragraph (1), concerning responsibility and risk, 

are crucial in construction work contracts because they regulate the legal consequences if 

one party fails to fulfill its obligations. In the contracts analyzed, these provisions are 

implemented by imposing fines for late execution of work or late payment to ensure 

performance within the agreed timeframe. 

In the relationship between the service provider and the subcontractor, the 

subcontractor is obligated to complete the work within the agreed scope, quality, and 

timeframe. In contrast, the service provider is obligated to make payments in accordance 

with the agreed mechanism. Delays in work execution or payment result in contractual 

consequences, such as fines or the obligation to compensate for losses, as stipulated in the 

contract. 

The legal basis for the enforcement of contractual obligations is outlined in Article 

1338, paragraph (1), of the Civil Code, which provides that every agreement entered into 

in good faith is law for the parties. This provision has binding force on all contractual 

clauses, including those regarding liability, risk allocation, and contractual sanctions. 

Article 1243 of the Civil Code provides the legal basis for claims for damages if a debtor 

continues to fail to fulfill their obligations after being declared in default. 

Article 47 of the UUJK also regulates the parties' responsibilities, requiring 

contracts to specify the parties' rights and obligations, the division of responsibilities, and 

payment mechanisms. Furthermore, Article 56 of the UUJK regulates the obligation to pay 

the correct amount on time and provides the basis for compensation if these obligations 

are not fulfilled in accordance with the terms of the contract. 

From a contractual perspective, penalty clauses serve as a mechanism for imposing 

legal consequences on the party that fails to fulfill its obligations. The risk of delays in 

 
22 Siswanta, “Penerapan Asas Pacta Sunt Servanda Dalam Perjanjian Standar Yang Mengandung Klausula 
Eksonerasi Tanpa Menerapkan Asas Itikad Baik.” 
23 Dwi Seno Wijanarko, Gatot Efrianto, and Sabela Gayo, Persoalan Hukum Dalam Pengadaan Barang Dan 
Jasa (Yogyakarta: Penerbit Pata, 2023). 
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performance or payment is borne by the party in default, thereby providing certainty 

regarding the legal consequences of the breach of contract. 

Subekti states that a legally concluded agreement creates rights and obligations for 

the parties,24 while Salim H.S. emphasizes that contracts provide certainty regarding the 

implementation of these rights and obligations. Liability and risk clauses serve not only 

as administrative provisions but also as legal instruments that guarantee performance 

and provide a basis for accountability in the event of default. 

Based on the Civil Code, the Construction Law (UUJK), and the analyzed contract 

clauses, regulations regarding responsibility and risk constitute a form of legal protection 

that supports the implementation of the principle of pacta sunt servanda. Under these 

regulations, each party is obligated to fulfill the obligations stipulated in the contract, and 

violations of these obligations result in legal consequences, including fines or 

compensation, as agreed.25 

 

Protection Through Dispute Resolution Clauses 

Regarding the implementation of the clauses studied in Article 21, paragraph (2) 

concerning dispute resolution, construction work contracts do not always proceed 

according to the agreed terms. Disputes can arise from late payments, differing 

interpretations of contract clauses, non-compliance with work performance 

requirements, or failure by one party to fulfill their obligations. The contract should 

include a dispute resolution mechanism to protect the parties' rights and obligations. 

Provisions for dispute resolution in construction services are regulated in Article 

88 of the UUJK, which prioritizes resolution through deliberation to reach consensus. If no 

agreement is reached, the parties must use the dispute resolution mechanism outlined in 

the construction work contract. 

In the contracts studied, dispute resolution was agreed to be through arbitration 

before the Indonesian National Arbitration Board (BANI). The legal basis for this is Law 

Number 30 of 1999 concerning Arbitration and Alternative Dispute Resolution, which 

regulates arbitration as a mechanism for resolving civil disputes outside the courts based 

on a written arbitration agreement. Therefore, the authority to arbitrate arises from the 

parties' agreement as outlined in the contract. 

The existence of an arbitration clause provides certainty regarding dispute 

resolution procedures from the moment the contractual relationship is established. In the 

event of a breach of contract, whether due to late payment, breach of contractual clauses, 

or failure to fulfill obligations, the settlement is carried out through an agreed-upon 

mechanism without requiring new arrangements after the dispute arises. Arbitration 

clauses are also legally binding under Article 1338 paragraph (1) of the Civil Code, which 

stipulates that every legally concluded agreement applies as law to the parties. 

Furthermore, arbitration decisions are final and binding, as stipulated in Law Number 30 

 
24 Niru Anita Sinaga, “Peranan Perjanjian Kerja Dalam Mewujudkan Terlaksananya Hak Dan Kewajiban Para 
Pihak Dalam Hubungan Ketenagakerjaan,” Jurnal Ilmiah Hukum Dirgantara 7, no. 2 (June 2014), 
https://doi.org/10.35968/jh.v7i2.132. 
25 Salim HS, Hukum Kontrak Elektronik (E-Contract Law) (Depok: Rajawali Pers, 2020). 
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of 1999, thereby providing legal certainty and a more effective dispute-resolution process 

than litigation. 

Subekti's view states that an agreement creates a legal relationship that binds the 

parties, while M. Yahya Harahap emphasizes that dispute resolution is a means of 

defending the rights arising from the legal relationship—similarly, Moch. Isnaeni and Agus 

Yudha Hernoko position the dispute resolution mechanism as an instrument to enforce 

performance and restore the rights of parties harmed by default.26 

Based on Article 1338 paragraph (1) of the Civil Code, Article 88 of the UUJK, Law 

Number 30 of 1999, and the arbitration clause in the analyzed contract, dispute resolution 

through BANI is a form of legal protection for subcontractors in the implementation of 

construction work contracts. Through this mechanism, the parties' rights and obligations 

can still be enforced under the principle of pacta sunt servanda, so that contract violations 

can be resolved under the agreed-upon mechanism. 

 

Conclusion 

Preventive legal protection is provided through clear contractual arrangements 

regarding the scope of work, the rights and obligations of the parties, payment 

mechanisms, responsibilities, risk sharing, and dispute resolution, thus providing legal 

certainty from the moment the contractual relationship is established. Repressive legal 

protection is provided in the event of a contractual breach through mechanisms for 

performance, compensation, fines, and dispute resolution in accordance with the Civil 

Code, the Contract Service Law, and contract clauses agreed upon by the parties. 

Legal protection through the principle of pacta sunt servanda can be effectively 

realized if the contract clauses are drafted in a balanced, clear manner and provide 

certainty regarding the rights and obligations of the parties. Analysis of the contract 

between PT. X, the service provider, and PT. Y, the sub-provider, revealed several clauses 

that do not fully reflect the principle of balance, particularly regarding payment 

mechanisms, changes to the CCO's work, and the regulation of the sub-provider's rights. 

Therefore, reformulation of the contract clauses is necessary so that the principle of pacta 

sunt servanda not only gives the agreement binding force but also provides fair, 

proportionate legal protection and legal certainty for construction service sub-providers. 
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