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Abstract:

The disappearance of an heir complicates the distribution of inheritance among Muslim

families. However, the absence of a clear legal framework further exacerbates this
uncertainty. This study investigates legal uncertainty in determining the status of missing
heirs by analyzing two decisions of the Mahkamah Syar'iyah Langsa: Number
202/Pdt.P/2025/MS.Lgs and 243/Pdt.G/2025/ MS.Lgs), which demonstrate contrasting
judicial approaches. Employing a socio-legal approach, this study uses doctrinal legal
analysis to examine judicial decisions and empirical data from interviews with judges, court
clerks, and litigants, drawing on Roscoe Pound's distinction between law in books and law in
action, as well as the theory of legal certainty. The findings reveal that although the
Mahkamah Syar’iyah adopts different legal classifications—gaib in one case and mafqid in
the other—both decisions produce similar legal outcomes by preserving the inheritance
rights of the missing heir. This suggests that the judicial application of mafqiid departs from
its classical doctrinal foundations and reflects a pragmatic adaptation to the demands of
dispute resolution. More importantly, the legal classification of a missing heir creates legal
certainty where social reality remains uncertain. Empirical evidence further indicates that
families often perceive the missing individual as potentially alive, challenging the legal
construction of mafqid. This study argues that judicial practice prioritizes functional dispute
resolution over doctrinal consistency, thereby achieving legal certainty at the expense of
conceptual coherence, and highlights the need for a clearer legal framework that better
reconciles Islamic legal doctrine with the social realities of missing-heir cases.
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Introduction

The determination of missing persons (mafqid) in Islamic inheritance law
presents a significant legal challenge due to the uncertainty of whether the individual
is still alive or deceased. This directly affects inheritance distribution, marital status,!
and property rights. In Islamic legal doctrine, a missing person is generally presumed
alive until proven, resulting in the suspension of inheritance distribution and the
freezing of property rights until legal certainty is achieved.?In Indonesia, under Article
191 of the Compilation of Islamic Law (the KHI), when a decedent has no heirs or the
whereabouts of the heirs are unknown, the estate is transferred to the Bayt al-Mal
(house of wealth), by decision of the Religious Court, although the definition of Bayt
al-Mal is not clarified. This condition creates a fundamental tension between the need
for legal certainty and the protection of rights, particularly in cases where an
individual's factual status cannot be clearly determined.

Previous studies have examined the issue of mafqid primarily from doctrinal
and normative perspectives. Fardiana et al. a found that the determination of a missing
spouse in Indonesia remains unclear, whereas in Malaysia there are clear and well-
defined provisions, which affect the determination of heirs and the distribution of the
estate.? Isniyatin et al stated that mafqiid serves as a temporary impediment to the
distribution of inheritance, requiring judicial prudence to maintain fairness and legal
certainty.* Sulaiman highlighted the diversity of juristic opinions on determining
mafqid, particularly regarding the application of istishab and the time frame for

declaring a missing person deceased.® Sousa et al. emphasized that the unclear status

Hatice Kiibra Kahya, “In Search of a Remedy in Another Madhab: Marriage of an Absent Husband in
Ottoman Family Law,” Islam  Tetkikleri Dergisi 12, mno. 2 (2022): 697-716,
https://doi.org/10.26650/iuitd.2022.1123353.

Isniyatin Faizah, M. Syafi’ Nuril Izza, and M. Najib, “The Application of Istishab In Cases of Missing
Heirs (Mafqid) or Those Whose Whereabouts Are Unknown,” Al Hakam: The Indonesian Journal of
Islamic Family Law and Gender Issues 5, no. 1 (2025): 93-95,
https://doi.org/10.35896 /alhakam.v5i1.1004.

Farahsyinta Gladisia Puspa Fardiana, Khoirul Hidayah, and Mohd Hazim Bin Borhan, “A
Comparative Analysis of the Missing (Mafqud) Husband Regulations in Indonesia and Malaysia: A
Study to Reform the Regulation That Meets Legal Certainty in Indonesia,” De Jure: Jurnal Hukum Dan
Syar’iah 14, no. 2 (2022): 359-79, https://doi.org/10.18860/j-fsh.v14i2.17347.

Faizah, Izza, and Najib, “The Application of Istishab In Cases of Missing Heirs (Mafqad) or Those
Whose Whereabouts Are Unknown”.

Muhammad Azwan Sulaiman, Management of Missing Person’s (Al-Mafqud) Property in Islamic
Perspectives: Issues and Challenges, no. March 2014 (2016): 252-57,
https://doi.org/10.15405 /epsbs.2016.08.36.
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of mafqiid results in asset freezing and creates both legal and social challenges in the
administration of inheritance.® The current research by Sulfinadia concluded that
judges in Religious Courts tend to apply contextual reasoning (ijtihad qada 1) rather
than strictly adhere to a single school (madhhab) to accommodate contemporary legal
needs.’

Despite these contributions, existing studies remain largely focused on
doctrinal analysis, property management, and general judicial reasoning.® They have
not specifically addressed the inconsistency of legal classification between ghaib and
mafqid within concrete judicial decisions, nor have they sufficiently examined how
such classifications interact with social realities. In practice, missing individuals are
not always perceived as permanently absent but may still be considered socially
present by their families. This reveals a gap between legal construction and social
reality that has not been adequately explored in previous research.

Furthermore, areview of the existing literature indicates that the terms gaib and
mafqud are frequently used interchangeably, with limited discussion of their distinct legal
implications in Islamic inheritance law.® Conceptually, gdib refers to a condition of
absence or uncertainty beyond direct observation, whereas mafqid specifically
denotes a missing person whose life or death status remains legally unresolved and
whose legal status requires judicial determination. This distinction is particularly

significant in inheritance adjudication because each classification carries different

Liliana Sousa, Marta Patrdo, and Alvaro Mendes, “Material Inheritances: An Affective Story in the
History of Elderly Persons,” International Journal of Ageing and Later Life 9, no. 2 (2015): 52-57,
https://doi.org/10.3384/ijal.1652-8670.15266.

Hamda Sulfinadia et al., “Interpreting Mafqiid in Modern Courts: The Influence of Classical Figh
Schools on Judicial Ijtihad in Indonesia,” Justicia Islamica 23, no. 1 (2026): 119-50,
https://doi.org/10.21154 fjusticia.v23i1.9694.

Fathun Nisa Nisa, “Pembagian Harta Waris Terhadap Ahli Waris Yang Hilang (Mafqud) Ditinjau Dari
Hukum Islam,” Interdisiplin Journal Social Science (IJSS) 1, no. 1 (2025): 10-16,
https://doi.org/10.33330/ijss.v1il.6; Muhammad Ikbal et al., “Division of Inheritance of Mafqud
Husband According to the Opinion of the Ulama of Langsa City,” Journal of Law, Politic and
Humanities 4, no. 6 (2024): 2452-66, https://doi.org/10.38035 /jlph.v4i6.734.

® Miftakur Rohman, Tutik Hamidah, and Khoirul Hidayah, “Reformulation of Mafqud Husband
Regulations in the Indonesian Marriage Law System in the Perspective of Maslahah Al Buthi,” AT-
TURAS: Jurnal Studi Keislaman 12, no. 2 (2025): 101-5, https://doi.org/10.33650/at-
turas.v12i2.11233.

Mohd Muslim Salleh, Nasrul Hisyam Nor Muhamad, and Ezwan Rafiq Husin, “Penyelesaian Harta
Pusaka Mafqid Menurut Perspektif Undang-Undang Islam( A Solution For Inheritance Property of
Lost Person (Mafqad) From Islamic Law Perspective),” UMRAN - International Journal of Islamic and
Civilizational Studies 4, no. 1 (2017): 23-29, https://doi.org/10.11113 /umran2017.4n1.80.
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procedural consequences and affects the distribution and protection of inheritance
rights.’* However, whether this conceptual distinction is consistently maintained in
judicial practice remains insufficiently explored.? Most previous studies have
concentrated on normative interpretation without examining how judges construct
these legal categories in response to concrete social circumstances.** Consequently,
the relationship between legal doctrine and judicial practice remains underexplored,
particularly in cases involving missing heirs whose social existence differs from their
legal characterization.

This study addresses that gap by examining how judges classify missing heirs
asgaib ormafqid, howthose classificationsinfluence judicial reasoning, and how they
interact with the social realities experienced by the parties. This gap becomes evident
in two decisions of the Mahkamah Syar'iyah Langsa, namely Decision No.
202 /Pdt.P/2025/MS.Lgs and Decision No. 243 /Pdt.G/2025/MS.Lgs. The first decision
classifies a missing heir as mafqud, while the second categorizes the individual as gaib.
Despite these differing legal constructions, both decisions yield similar outcomes by
preserving the missing heir's inheritance rights and allowing representation in the
inheritance process. Based on this background, this study aims to analyze how
different legal classifications can lead to similar judicial outcomes and to examine the
relationship between legal doctrine and judicial practice in determining the status of
missing heirs.

This study argues that the legal uncertainty surrounding missing heirs stems
not from the absence of Islamic legal doctrine, but from the inconsistent judicial
construction of gaib and mafqid in the absence of clear procedural standards.
Although classical Islamic jurisprudence provides normative guidance on mafqid,

judges pragmatically adapt these doctrines to accommodate social realities and

11 Muhammad ‘Ali Al-Sabini, Al-Mawarith Fi Al-Syari‘ah Al-Islamiyyah (Beirut: ‘Alam al-Kutub, 1979):
25-30.

Faizah, Izza, and Najib, “The Application of Istishab In Cases of Missing Heirs (Mafqad) or Those
Whose Whereabouts Are Unknown.”

Muhamad Taufik La Ode, “Protection of Mafqud Rights in Inheritance Without Court Determination
According to Islamic Law,” APLIKATIF: Journal of Research Trends in Social Sciences and Humanities 1,
no. 2 (2022): 155-64, https://doi.org/10.59110/aplikatif.v1i2.118; Anindita Atibhakti Ardhani,
“Distribution of Heritage To People Which Made Lost (Mafqud) According to Islamic Law,”

12

13

International Journal on Advanced Science, Education, and Religion 2, no. 1 (2019): 83-85,
https://doi.org/10.33648 /ijoaser.v2il.23; “Decision of the Panel of Judges About Mafqud Legacy
(Study of Normative Juridical Analysis at the Medan City Religious Court),” DE LEGA LATA: Jurnal
Ilmu Hukum 8, no. 1 (2023): 41-52, https://doi.org/10.30596/d11.v8i1.12481.
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administrative needs. Consequently, similar factual circumstances may produce
different legal classifications while leading to substantially similar legal outcomes.
This adaptive judicial practice demonstrates that legal certainty is achieved through
functional problem-solving rather than strict doctrinal consistency. Accordingly, the
principal challenge lies not in the inadequacy of Islamic inheritance law itself, but in
the absence of institutional guidelines that can harmonize doctrinal coherence with

practical justice.

Method

This study employs a combined doctrinal and non-doctrinal legal research
design with a socio-legal approach.** The doctrinal aspect analyses legal doctrines,
statutory regulations, and judicial decisions concerning gdib and mafqid in Islamic
inheritance law. The non-doctrinal aspect examines how these legal concepts operate
in judicial practice and social reality through qualitative interviews and case analysis.
Roscoe Pound'’s distinction between law in books and law in action is employed
because this study does not merely examine normative legal rules,” but also
investigates how those rules are pragmatically applied by judges in concrete
inheritance disputes. This framework is relevant for explaining why differing legal
classifications may nevertheless produce similar judicial outcomes. Through this
perspective, the study analyses how legal certainty is constructed through judicial
adaptation to social realities rather than through strict doctrinal consistency alone.

Interview data were analyzed thematically to identify patterns in judicial
reasoning and the interaction between legal doctrine and social reality. The empirical
data were obtained through semi-structured interviews with five purposively selected
informants, consisting of two single judges who adjudicated Decision No.
202/Pdt.P/2025/MS.Lgs and Decision No. 243/Pdt.G/2025/MS.Lgs, one court clerk
who assisted both proceedings, and two petitioners representing the families involved

in each case.

14 Supratman, Metode Penelitian Hukum (Alfabeta Cv, 2015): 61-75.
5 Pound, An Introduction to the Philosophy of Law: 73-81.
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Table 1.

Informant Data

1 §SJ1 Single Judge of Decision No. 202 /Pdt.P/2025/MS.Lgs
2 §SJ2 Single Judge of Decision No. 243/Pdt.G/2025/MS.Lgs

Court Clerk in Decisions No. 202/Pdt.P/2025/MS.Lgs
and No. 243 /Pdt.G/2025/MS.Lgs

4  Muslina Putri Petitioner in Decision No. 202 /Pdt.P/2025/MS.Lgs
5  Syahrul Akbar Petitioner in Decision No. 243 /Pdt.G/2025/MS.Lgs

3 Anny Suryani

These participants were selected because they possessed direct knowledge of
the judicial process, legal reasoning, evidentiary assessment, and the social
circumstances surrounding the determination of missing heirs. To preserve research
ethics and confidentiality, the judges are identified by their institutional roles, while
the court clerk and petitioners are identified by name, as their identities are already
disclosed in the judicial decisions that serve as the primary sources for this research.
Participants were selected using purposive sampling, as cases involving missing heirs
are exceptionally rare within the jurisdiction of the Mahkamah Syar'iyah Langsa.
During the period examined, only two judicial decisions concerning missing heirs
were identified, making the judges, court clerks, and petitioners directly involved in
those proceedings the most relevant and information-rich sources for addressing the
research questions.

This study is limited to two inheritance cases involving missing heirs
adjudicated by the Mahkamah Syar'iyah Langsa. It therefore does not seek to
generalize its findings to all Religious Courts in Indonesia. This limitation reflects the
rarity of such cases rather than a methodological constraint. During the research
period, only two judicial decisions concerning missing heirs were identified, making
the judges, court clerks, and petitioners directly involved in those proceedings the
most relevant sources of empirical data. Accordingly, the findings are intended to
provide anin-depth understanding of judicial reasoning, legal construction, and socio-
legal practice in determining the status of missing heirs, rather than to provide

statistical generalization.
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Factual Background and Judicial Reasoning on Missing Heirs

Decision No. 202/Pdt.P/2025/MS.Lgs originated from a petition for the
determination of heirs filed to facilitate the transfer of Land Ownership Certificate
(SHM) No. 648 following the death of Rohana. The petition was not intended to resolve
an inheritance dispute but to obtain legal certainty because one of the heirs, Fitriyani
binti M. Jamal, had been missing for approximately five years and could no longer be
contacted. The petition was supported by documentary evidence, witness testimony,
and a certificate from the village authority confirming that her whereabouts were
unknown.®

Based on the evidence presented, the court recognized Fitriyani as an heir but
classified her as mafqad. Although the judgment did not explicitly explain the
doctrinal basis for this classification, interviews with the presiding judge revealed that
the term mafqid was adopted because classical Islamic inheritance law recognizes the
concept of al-wdrith al-mafqud rather than gaib. The judge further explained that one
Hanafi opinion allows a missing person to be treated as mafqid after approximately
four years of disappearance.?’ This view is consistent with the argument advanced by
local religious scholars in Langsa, who also consider a person who has not been heard
from for four years to be mafqad. ** Accordingly, the court determined Fitriyani's status
as mafqud in the same proceeding to determine the heirs. The court nevertheless
preserved Fitriyani's inheritance rights by allowing the other heirs to temporarily
represent her interests until her whereabouts became known.**

The court found that the documentary evidence and witness testimony
consistently established three essential facts: the petitioners' legal relationship with
the deceased, Fitriyani's status as a lawful heir, and that her whereabouts remained
unknown despite the family's continuous efforts to locate her. The court further found
that Fitriyani's prolonged disappearance had been sufficiently proven by documentary
evidence issued by the village authority and corroborated by witness testimony. On
that basis, the court concluded that her legal status required judicial determination

before the inheritance could be determined. In reaching this conclusion, the court

16 Decision No. 202 /Pdt.P/2025/MS.Lgs, Mahkamah Syar'iyah Langsa (2025).

17 SJ 1 of Decision No. 202 /Pdt.P/2025/MS.Lgs, Interview, Langsa, January 20, 2026.

18 Muhammad Ikbal et al., “Division of Inheritance of Mafqud Husband According to the Opinion of
the Ulama of Langsa City,” Journal of Law, Politic and Humanities 4, no. 6 (2024): 2452-66,
https://doi.org/10.38035 /jlph.v4i6.734.

19 Muslina Putri, Interview, Langsa, January 20, 2026.

Vol. 16, No.1, June 2026 | 40



Nurul Husna et al.

relied primarily on the documentary evidence and witness testimony presented
during the proceedings, together with the general legal provisions governing
inheritance determination under the jurisdiction of the Religious Court. However,
neither the legal considerations nor the judgment referred to any statutory provision
or classical figh authority specifically regulating the legal status of a missing heir.

Decision No. 243/Pdt.G/2025/MS.Lgs likewise concerned a petition for
determining heirs to facilitate the transfer of SHM No. 277 following the death of Cut
Mimi Mariati. One of the heirs, Habib Al Fayed bin Novizon, had been missing for
approximately five years. The court accepted documentary evidence, witness
testimony, and the village certificate as sufficient proof that Habib Al Fayed could not
belocated at present. On that basis, the court maintained his status as one of the lawful
heirs while refraining from assigning any further legal classification.?

The court considered that the documentary evidence and witness testimony
sufficiently proved that Habib Al Fayed's whereabouts were unknown. Accordingly,
his status as one of the lawful heirs remained recognized and was included in the
determination of heirs. Nevertheless, the judgment did not provide any doctrinal
explanation as to why the court merely referred to his unknown whereabouts without
classifying him under any specific concept recognized in Islamic inheritance law.
Interviews with the presiding judge indicated that, in his understanding, the concept
of mafqid should only apply to persons who had disappeared for a substantially longer
period. The judge further explained that applying the concept of mafqiid would require
a separate judicial determination before the petition for inheritance determination
could be examined.? To avoid unnecessary procedural complexity and because the
petition primarily concerned land administration, the court simply declared that
Habib Al Fayed's whereabouts were unknown (gaib) while maintaining his status as an
heir.?

Although both cases involved heirs who had been missing for approximately
five years and were filed for the same administrative purpose, the judges adopted
different legal constructions. One decision employed the concept of mafqid, whereas
the other relied solely on the factual finding that the heir's whereabouts were
unknown. These contrasting judicial approaches provide the empirical foundation for

the following discussion on legal construction, judicial reasoning, and the relationship

20 Decision No. 243 /Pdt.P/2025/MS.Lgs, Mahkamah Syar'iyah Langsa (2025).
21 §J 2, Interview, Langsa, January 20, 2026.
22 Syahrul Akbar, Interview, Langsa, January 20, 2026.
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between legal doctrine and judicial practice. For ease of comparison, the essential

characteristics of both judicial decisions are presented in Table 2.

Table 2.
Comparative Overview of Decisions

Decision No. Decision No.
202/Pdt.P/2025/MS.Lgs 243/Pdt.G/2025/MS.Lgs

Missing heirs Fitriyani Habib Al Fayed

Period of + 5years + 5years

disappearance

Legal classification Mafqud Gaib (unknown
whereabouts)

Judge's reasoning Figh concept of al-warith al- Practical and procedural

mafqid considerations

Legal consequence Rights represented by other heirs  Rights remain attached to

the heir

Legal Construction versus Social Reality in Determining Missing Heirs

This study finds a significant tension between legal construction and social
reality in determining the status of missing heirs. From a legal perspective, the
classification of an individual as mafqid implies a condition of prolonged and
continuous absence, which may eventually lead to the presumption of death under
certain conditions.?? However, empirical findings reveal that this legal construction
does not always align with the individual's actual social condition.

Interviews with the parties indicate that the missing heir is not absent, but
rather intermittently present, occasionally returning before disappearing again.?
Interview data reveal three recurring patterns: intermittent social presence of the
missing heir, family preference for administrative settlement of inheritance, and
judicial flexibility in applying legal classifications. This condition contradicts the
classical understanding of mafqid, which assumes a definitive and continuous

disappearance.” In this context, the individual occupies an ambiguous position

23 Sitti Suryani Syarifuddin, Figh Mawaris Pembagian Warisan Menurut Syariat Islam, cet,3. des (Bandar
Publishing, 2022): 23-50; Hikmatullah, Figh Mawaris Panduan Kewarisan, 1st ed., ed. Zulaikha (A-
Empat Anggota IKAPI, 2021): 58-60.

24 Muslina Putri and Syahrul Akbar, Interview, Langsa, January 20, 2026.

25 Qde, “Protection of Mafqud Rights in Inheritance Without Court Determination According to Islamic
Law"; “Decision of the Panel of Judges About Mafqud Legacy (Study of Normative Juridical Analysis
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socially present but legally constructed as absent. Furthermore, the study reveals that
the legal process is not primarily driven by the individual's factual disappearance but
by practical and administrative needs.? The main motivation for filing the inheritance
determination is to facilitate land certification processes and the distribution of assets
among the remaining heirs.?” This indicates that legal classification is used as a tool to
resolve practical issues rather than to accurately reflect the factual condition of the
missing person.

In addition, empirical data show that no serious efforts were made to locate the
missing individual, despite the legal claim of disappearance.?® This raises questions
regarding the legitimacy of classifying the individual as mafqiid, as the requirement of
genuine uncertainty is not fully satisfied. Moreover, some family members explicitly
support the legal process to exclude the missing heir from inheritance,? suggesting
that intra-family interests may influence legal classification.

These findings demonstrate that legal construction simplifies complex and
fluid social realities into rigid categories. It reflects how legal norms are adapted in
practice to accommodate social and economic realities.*® As a result, the
determination of mafqiid does not merely reflect doctrinal requirements but rather
serves as a pragmatic legal mechanism. Therefore, the tension between legal
construction and social reality reveals that legal certainty is achieved by reducing
social complexity, thereby creating a gap between normative concepts and their
practical application. These findings support previous studies suggesting that

Religious Court judges tend to employ contextual reasoning in inheritance disputes.3!

at the Medan City Religious Court)”; Ardhani, “Distribution of Heritage To People Which Made Lost
(Mafqud) According to Islamic Law.”

%6 Muslina Putri and Syahrul Akbar, Interview, Langsa, January 20, 2026.

27 Kementerian Agraria dan Tata Ruang/Badan Pertanahan Nasional, Perubahan Ketiga Atas Peraturan

Menteri Negara Agraria/Kepala Badan Pertanahan Nasional Nomor 3 Tahun 1997 Tentang Ketentuan

Pelaksanaan Peraturan Pemerintah Nomor 24 Tahun 1997 Tentang Pendaftaran Tanah, in Kementerian

Agraria Dan Tata Ruang/Badan Pertanahan Nasional, no. 3 (2021).

Anny Suryani, Interview, Langsa, January 20, 2026.

2% Muslina Putri and Syahrul Akbar, Interview, Langsa, January 20, 2026.

30 Pound, The Spirit of the Common Law; 126-128.

31 Ode, “Protection of Mafqud Rights in Inheritance Without Court Determination According to Islamic
Law"”; Ardhani, “Distribution of Heritage To People Which Made Lost (Mafqud) According to Islamic
Law"; Fardiana, Hidayah, and Borhan, “A Comparative Analysis of the Missing (Mafqud) Husband
Regulations in Indonesia and Malaysia: A Study to Reform the Regulation That Meets Legal Certainty

28

in Indonesia”; Harahap et al., “Reformulating the Concept of Mafqid in Islamic Law and Its
Implications for Loss-Related Phenomena in the Modern Digital Era.”
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However, unlike earlier doctrinal studies that primarily focus on legal categorization,
this study demonstrates that social perception and administrative practicality
significantly influence the construction of legal status.

More importantly, this condition also reveals a deeper normative problem in
the application of Islamic inheritance law. In practice, the classification of mafqid,
which is doctrinally designed to protect the rights of a missing person,* is often used
as amechanism that may facilitate the redistribution of inheritance without ensuring
the individual's actual status.®® This shift indicates that the concept's protective
function is weakened when it is applied without strict adherence to its substantive
requirements.

In this context, the legal construction of mafqud risks being instrumentalized as
a procedural shortcut rather than a carefully verified legal status. The absence of
rigorous verification and the limited effort to locate the missing individual suggest
that the threshold for declaring someone as mafqiid becomes flexible and situational.
Consequently, the legitimacy of such determinations may be questioned, particularly
when the economic interests of other heirs influence them. Furthermore, the
coexistence of legal ambiguity and social uncertainty creates a space where legal
categories lose their determinative function.* Instead of providing clarity, the
distinction between gaib and mafqid becomes functionally irrelevant, as both are
ultimately used to achieve similar outcomes. This condition reflects a shift from rule-
based adjudication toward result-oriented decision-making.*

This phenomenon illustrates how legal norms are negotiated within specific

social contexts. The law does not operate in isolation, but interacts with economic

32 Al-Sabuni, Al-Mawarith Fi Al-Syari‘ah Al-Islamiyyah: 25-30.

3 Fathun Nisa Nisa, “Pembagian Harta Waris Terhadap Ahli Waris Yang Hilang (Mafqud) Ditinjau Dari
Hukum Islam,” Interdisiplin Journal Social Science (IJSS) 1, no. 1 (2025): 10-16,
https://doi.org/10.33330/ijss.v1il.6; Susan Strome et al., “Clarifying Mendelian vs Non-Mendelian
Inheritance,” Genetics, 2024, https://doi.org/10.1093/genetics/iyae078; Mei Yu Wang et al.,
“Influencing Factors and Formation Process of Cultural Inheritance-Based Innovation at Heritage
Tourism  Destinations,” Tourism  Management 100, no. 3 (2024): 11-13,
https://doi.org/10.1016/j.tourman.2023.104799; Harnides, Syahrizal Abbas, and Khairuddin,
“Gender Justice in Inheritance Distribution Practices in South Aceh, Indonesia,” Samarah 7, no. 2
(2023): 32-40, https://doi.org/10.22373 /sjhk.v7i2.16688.

Luca Siliquini-Cinelli, “What Is Legal Reasoning?,” International Journal for the Semiotics of Law 38,
no. 1 (2025): 12-15, https://doi.org/10.1007/s11196-024-10141-3; Anne Haarala-Muhonen et al.,
“Law Students’ Descriptions of Legal Reasoning,” Law Teacher 56, no. 4 (2022): 21-36,
https://doi.org/10.1080/03069400.2022.2057754.

3 Al-Sabuni, Al-Mawarith Fi Al-Syari‘ah Al-Islamiyyah: 25-30.

34
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needs, family dynamics, and institutional limitations. As a result, the determination
of missing heirs becomes a site of legal adaptation, where formal doctrine is reshaped
to accommodate practical realities. In this context, this finding reinforces the
argument that legal certainty is not derived from the consistency of legal norms but
from the legal system's ability to produce workable outcomes. However, such an
approach inevitably raises concerns regarding fairness, accountability, and the
potential marginalization of absent parties whose rights are determined without their
participation.

These findings also illustrate how Islamic inheritance law operates through
continuous negotiation between doctrinal norms and social realities. The
determination of missing heirs is shaped not only by formal legal concepts but also by
economic interests, family dynamics, and administrative considerations.
Consequently, legal certainty is constructed pragmatically through workable
outcomes rather than strict doctrinal consistency. While this adaptive approach may
facilitate dispute resolution, it also raises normative concerns regarding fairness,
accountability, and the protection of absent parties whose legal rights are determined

without meaningful participation.

From Legal Doctrine to Judicial Practice

This study finds that judicial reasoning in determining the status of missing
heirs reflects a pragmatic approach rather than strict adherence to doctrinal legal
principles. Although Islamic legal doctrine provides a structured framework for
determining mafqid, including specific conditions and timeframes, judicial practice
demonstrates a more flexible application of these concepts.*® Empirical findings
indicate that judges rely not only on figh literature but also on factual conditions
presented during the trial. In Decision No. 202 /Pdt.P/2025 /MS.Lgs, the judge adopted

a doctrinal approach, classifying the missing heir as mafqad under classical Islamic
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jurisprudence, which does not recognize the concept of gaib in inheritance law.*
However, in Decision No. 243/Pdt.G/2025/MS.Lgs, the judge adopted a more factual
approach, classifying the heir as gaib based on evidence presented in court regarding
unsuccessful efforts to locate the individual.®

Notwithstanding these doctrinal differences, both decisions ultimately lead to
similar legal outcomes, particularly in preserving the missing heir'sinheritance rights.
Thisindicates thatjudicial reasoning is not solely determined by doctrinal consistency
but is significantly influenced by practical considerations, including the need to
resolve inheritance distribution efficiently.* Interviews with court clerks reveal that
there are no standardized institutional guidelines for classifying missing heirs,
resulting in variations in judicial practice based on individual judges’ perspectives.*
This lack of uniformity reinforces the discretionary nature of judicial decision-making
in such cases.

Taken together, this phenomenon reflects the dominance of practical reasoning
over doctrinal rigidity.* While the law in books provides a conceptual framework, the
law in action allows judges to adapt legal norms to accommodate real-world
complexities. Finally, judicial pragmatism plays a central role in shaping the
application of legal doctrine, transforming rigid legal concepts into flexible tools to
achieve functional justice in inheritance disputes involving missing heirs.

However, this pragmatic approach also raises critical concerns regarding the
boundaries of judicial discretion. While flexibility allows judges to respond to complex
factual situations, excessive reliance on discretionary reasoning risks undermining
the predictability and consistency of legal outcomes.” In this context, judicial
pragmatism may lead to a “case-driven” approach, in which legal reasoning is shaped

more by the desired outcome than by adherence to established doctrinal frameworks.
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This condition reflects a shift from rule-based adjudication toward outcome-oriented
decision-making.*

Beyond judicial discretion, the flexibility in applying Islamic inheritance law
may obscure its normative function, which is to ensure fairness and protect heirs’
rights.* When doctrinal principles are subordinated to pragmatic considerations,
there is a risk that legal reasoning becomes inconsistent and potentially biased. It
illustrates that judicial decision-making operates within a broader institutional and
social context.” Judges are not only interpreters of legal norms but also actors who
respond to administrative constraints, evidentiary limitations, and litigants'
expectations. Therefore, while judicial pragmatism contributes to the effectiveness of
dispute resolution, it simultaneously highlights the need for clearer legal frameworks

to guide judicial discretion. Without such guidance, the balance between flexibility
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and consistency becomes difficult to maintain, potentially leading to unequal
treatment of similar cases and diminishing public trust in the legal system.

This study can be more deeply understood through the theoretical lens of
Roscoe Pound's distinction between law in books and law in action.* Pound argues that
law should not be viewed merely as a system of abstract rules, but as a social institution
that operates within real-life conditions. In this framework, law in books refers to
formal legal doctrines and codified norms,*” while law in action reflects how those
norms are interpreted, adapted, and implemented in practice.* The concept of mafqid,
as developed in classical Islamic jurisprudence, refers to law on the books.* It provides
a structured doctrinal framework, including the presumption of life, specific
timeframes for declaring death, and the protection of the missing person’s rights.*
However, as demonstrated in this study, the practical application of this concept does
not always align with its theoretical foundations.

Viewed through this theoretical lens, the two judicial decisions illustrate a clear
divergence between doctrine and practice. Although Decision No.
202 /Pdt.P/2025/MS.Lgs classifies the missing heir as mafqad, while Decision No.
243/Pdt.G/2025/MS.Lgs employs the concept of gadib; both decisions ultimately
preserve the missing individual's inheritance rights and allow representation in the
inheritance process. This demonstrates that the practical consequences of both
classifications are substantially similar despite their conceptual differences. As a
result, the distinction between gdib and mafqid functions more as a formal variation
in legal reasoning than as a determinant of judicial outcome. The findings reveal that
judicial practice in the Mahkamah Syar'iyah Langsa reflects law in action, where legal
norms are applied flexibly to accommodate social realities and practical needs. Judges
do not strictly adhere to the doctrinal requirements of mafqiid, but instead adjust legal
classifications based on the circumstances of each case.** This is evident in the

differing use of gdib and mafqid in similar factual situations, as well as in the
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preservation of inheritance rights despite the formal designation of mafqad.** The
divergence between doctrine and practice is not necessarily a failure of the legal
system, but rather an indication of its adaptive function. Law, in its practical operation,
must respond to the complexities of human behavior, social conditions, and
institutional constraints. In this study, the flexible application of legal concepts
reflects judges' efforts to achieve functional justice.

However, the findings also suggest that this adaptation occurs in an
unstructured manner, due to the absence of clear regulatory standards.>* As a result,
the transformation from law in books to law in action becomes highly dependent on
individual judicial discretion, leading to variability in legal outcomes. Furthermore,
the empirical data reveal that social reality plays a significant role in shaping legal
outcomes. The classification of missing heirs is influenced not only by doctrinal
considerations but also by practical needs such as inheritance distribution, land
administration, and family interests.** In this sense, law operates as a form of social
engineering, aimed at balancing competing interests within society.* While judicial
flexibility may be necessary to address practical difficulties in inheritance disputes
involving missing heirs, this study argues that excessive flexibility risks undermining
doctrinal consistency and procedural fairness. The problem, therefore, does not lie in
legal adaptation itself but in the absence of clear standards and verification
mechanisms that can balance practical needs with the protection of legal rights.

Nevertheless, the findings also highlight the limitations of this adaptive
approach. When legal norms are applied too flexibly, there is a risk that their
conceptual meaning becomes diluted. The distinction between gaib and mafqid,
which is theoretically significant, becomes functionally irrelevant in practice. In
addition, the reliance on minimal evidentiary standards and the absence of
verification mechanisms indicate that law in action may not always achieve its
intended objectives.* Instead of ensuring fairness, the legal process may be influenced

by pragmatic considerations and the interests of the parties involved.
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Taken as a whole, this study demonstrates that the relationship between law in
books and law in action is dynamic and often contested. Legal norms are continuously
interpreted and reshaped in practice, particularly in areas where regulatory guidance
is limited. Therefore, the application of Roscoe Pound’s theory in this study reveals a
central paradox: while law in action enhances the practicality of the legal system, it
simultaneously undermines doctrinal consistency. This paradox is particularly
evident in the determination of mafqiid, where the need for legal certainty coexists
with social uncertainty. In the context of Islamic inheritance law, this condition raises
a critical question regarding the extent to which classical doctrines can be adapted
without losing their normative integrity. The concept of mafqid is not merely a
technical classification, but a doctrinal construct grounded in the principles ofjustice,
caution, and the protection of rights.”” When its application is detached from these
underlying principles, the concept risks being reduced to a procedural label rather
than a substantive legal status.

Furthermore, this study suggests that the transformation from law on the books
to law in action is influenced not only by social realities but also by institutional
limitations.®®* The lack of detailed regulation, standardized procedures, and
evidentiary mechanisms creates a legal environment in which judges are compelled to
fill normative gaps through discretionary reasoning. While this may enhance the
responsiveness of the legal system, it also places a significant burden on judges to
determine the balance between flexibility and consistency. This condition can also be
understood as a form of legal pluralism in practice, in which formal legal doctrine,
judicial interpretation, and social norms interact to shape legal outcomes.* In cases
involving missing heirs, the formal doctrine of mafqid, the factual narrative presented
by the parties, and the practical needs of inheritance administration converge to
produce a hybrid form of legal reasoning. Moreover, the adaptive nature of law in

action raises important concerns regarding accountability and transparency. When
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judicial decisions are heavily influenced by contextual considerations, it becomes
more difficult to evaluate the consistency of legal reasoning across cases. This may
lead to uncertainty not only for the parties involved but also for future litigants seeking
guidance from prior decisions.

Building on this analysis, it is important to note that Roscoe Pound’s theory
does not merely describe the gap between law in books and law in action, but also
emphasizes the role of law as an instrument of social ordering.® In this sense, the
flexibility observed in judicial practice reflects an attempt to balance competing
interests, including the protection of the missing heir, the family's economic needs,
and the administrative demands of the inheritance distribution. However, the absence
of structured guidance means that this balancing process occurs without clear
normative boundaries.

The inconsistency in the application of gaib and mafqiid also carries important
practical implications for Islamic inheritance adjudication. Without clearer
procedural standards, similar cases may yield inconsistent reasoning despite
producing comparable legal outcomes. This condition potentially weakens legal
predictability, complicates evidentiary assessment, and increases the risk of
discretionary abuse. Therefore, clearer doctrinal and procedural guidelines are
necessary to ensure that judicial flexibility remains accountable and does not
undermine the protection of absent parties.

Thus, the challenge lies in developing a legal framework that can accommodate
the dynamic interaction between doctrine and practice without compromising the
core principles of Islamic inheritance law. Rather than eliminating judicial flexibility,
a more structured approach is needed to guide its application, ensuring that the
transformation from law in books to law in action remains within acceptable normative
limits. Ultimately, this study demonstrates that Roscoe Pound's theory provides a
useful lens for understanding not only the adaptability of law but also its inherent
tensions.®* The determination of missing heirs illustrates how law functions as both a
system of rules and a practical tool for resolving social problems. However, without
adequate safeguards, this dual function may lead to inconsistencies that challenge the

legitimacy and coherence of the legal system itself.
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The Absence of Legal Standards and Its Impact on Judicial Practice

This study finds that the absence of clear legal standards significantly
contributes to shaping judicial inconsistency in determining the status of missing
heirs. Unlike other areas of Islamic family law that are more explicitly regulated, the
determination of mafqid in inheritance law is not comprehensively governed in the
KHI, leaving substantial room for interpretation and discretion. Empirical findings
confirm that there are no standardized institutional guidelines within the Mahkamah
Syar'iyah Langsa regarding the classification of missing heirs. As a result, judges rely
on their individual understanding of figh, personal reasoning, and the specific
circumstances of each case.® This condition leads to variations in legal classification,
as demonstrated by the differing uses of gaib and mafqiid in similar cases.

As a consequence, the regulatory gap extends beyond legal interpretation to
procedural practice. The determination of a missing person often relies solely on
administrative documents, such as certificates issued by village authorities, without
rigorous verification mechanisms.® This relatively low threshold of proof raises
concerns about the reliability and consistency of judicial determinations. Moreover,
administrative practices do not fully reflect the doctrinal distinctions between gaib
and mafqiid. The procedural handling of both classifications is largely similar, with
only minor differences in documentation requirements. This suggests that the legal
distinction between these concepts is not institutionally operationalized in practice.

From the perspective of legal certainty, this absence of regulation creates a
paradox. On one hand, judicial flexibility allows courts to respond to practical needs
and resolve disputes efficiently. On the other hand, the lack of uniform standards
undermines consistency and predictability, which are essential elements of legal
certainty.® Therefore, the determination of missing heirs becomes largely judge-
dependent, allowing similar cases to produce different legal classifications. This
condition highlights the need for a more coherent regulatory framework that bridges
the gap between legal doctrine and judicial practice while maintaining a balance

between flexibility and consistency in Islamic inheritance adjudication. In this
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context, the lack of standardization not only affects consistency but also raises
concerns regarding equality before the law.®® When similar cases are resolved
differently due to the absence of clear guidelines, parties may experience unequal
treatment, thereby undermining the principle of fairness.

The procedural weaknesses identified in this study also expose broader
institutional vulnerabilities. The minimal evidentiary threshold and the reliance on
informal administrative documents create potential vulnerabilities within the legal
process. Such conditions open the possibility for manipulation or strategic use oflegal
procedures, especially when the classification of a missing heir can influence the
distribution of inheritance.®® From a regulatory perspective, this phenomenon
indicates that the existing legal framework has not fully adapted to contemporary
social realities. The traditional concept of mafqid, developed in historical
circumstances, is applied in modern settings without sufficient procedural safeguards
or contextual adjustments.®’

In this context, the absence of clear legal standards should be understood not
only as a technical gap but also as a structural issue that affects the legitimacy,
consistency, and fairness of judicial practice. Addressing this issue requires not merely
additional regulation, but a more comprehensive rethinking of how legal doctrine is
translated into procedural and institutional mechanisms within Islamic inheritance
law. Moreover, this condition also has broader implications for the legitimacy of the
legal system. When judicial decisions are perceived as inconsistent and highly
dependent on individual discretion, public confidence in the fairness and reliability of

the legal process may be undermined.® In the context of inheritance disputes, where
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outcomes directly affect individuals' economic rights, perceived inconsistency can
lead to distrust of judicial institutions.

Beyond individual cases, the absence of clear standards may create uncertainty
not only for litigants but also for legal practitioners. Lawyers and court officials may
struggle to predict how similar cases will be decided, thereby weakening the guiding
function of legal norms.® As a result, the law loses its role as a stable reference for
behavior, and instead becomes reactive and situational. Furthermore, this condition
may also affect the development of jurisprudence. In the absence of consistent legal
reasoning, judicial decisions fail to establish clear precedents that can guide future
cases.”” This limits the evolution of a coherent body of Islamic inheritance law,
particularly in addressing contemporary issues such as missing heirs.

The gap between legal doctrine and judicial practice suggests that the current
regulatory framework has not fully accounted for the dynamic nature of modern social
realities.” The patterns of disappearance observed in this study, such as intermittent
absence or voluntary withdrawal, differ significantly from the classical assumptions
underlying the concept of mafqad.”? Without contextual adaptation, the continued
application of traditional concepts risks producing outcomes that are formally valid
but substantively questionable. Therefore, addressing the absence of legal standards
requires not only regulatory reform but also a re-evaluation of how classical legal
concepts are operationalized in contemporary judicial settings. This includes the
development of clearer procedural mechanisms, more rigorous evidentiary standards,
and interpretative guidelines that can ensure consistency without eliminating

necessary judicial flexibility. Ultimately, the challenge lies in strengthening the legal
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system's institutional capacity to translate doctrinal principles into consistent and
accountable judicial practices. Without such efforts, the determination of missing
heirs will remain vulnerable to inconsistency, discretion, and potential misuse,

thereby affecting both the credibility and effectiveness of Islamic inheritance law.

Conclusion

This study concludes that the determination of missing heirs in Islamic
inheritance law reflects a significant gap between legal doctrine and judicial practice.
The analysis of two decisions of the Mahkamah Syar'iyah Langsa demonstrates that
different legal classifications gaib and mafqid do not lead to different legal outcomes,
as both ultimately preserve the inheritance rights of the missing heir. This indicates
that legal classification functions more as a formal construct than as a determinant of
substantive legal consequences. Furthermore, judicial reasoning is shaped by
pragmatic considerations rather than strict adherence to doctrinal principles,
influenced by the absence of clear legal standards and the need to accommodate social
realities. As a result, legal certainty is achieved at the expense of conceptual
consistency. Therefore, this study suggests the need for clearer regulatory provisions,
standardized evidentiary requirements, and judicial guidelines to ensure consistency
in determining the status of missing heirs. In addition, a more contextual approach
that integrates legal doctrine with social realities is necessary to achieve a balance

between legal certainty and substantive justice in Islamic inheritance adjudication.
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